
ORDER ON MOTION OF UNITED STATES OF AMERICA FOR ALLOWANCE OF
ADMINISTRATIVE  EXPENSE

In the U nited States Bankruptcy C ourt
for the

S outhern D istr ict of G eorg ia
S avannah D ivis ion

In the matter of: )
) Chapter 7 Case

HAROLD F. YOUNGER )
) Number 92-40607

Debtor )

ORDER ON MOTION OF UNITED STATES OF AMERICA
FOR ALLOW ANCE OF AD MINISTRATIVE EX PENSE

This case presents a question of first impression o f immen se d ifficul ty.

Debtor is before this court as a result of an invo luntary proceeding filed by his ex-wife,

Donna Younger.  She claims that Debtor is obligated to her as a result of a divorce decree

in the amount of $912,635.00 (see proof of cla im filed 10/20/92) .  Debtor allegedly violated

the terms of a Superior Court injunction against transferring any property following the

divorce which led to the filing of this case whereby the ex-wife sought to preserve and

collect his assets and subject them to creditors' claims.  Debtor could not be served

personally at the outset of the case and service by publication  was orde red.  He subsequen tly

obtained actual notice of the pendency of this case but failed to answ er the involuntary

petition which  led to en try of an ord er for reli ef.  See Matter of Younger, Chapter 7 Case No.

92-40607, Adv. No. 92-4156, slip op. at 9 (Bankr. S.D.Ga. May 13, 1993).  On April 28,

1992, this court issued an order requiring Debtor to attend a Rule 2004 examination.  Debtor

did not respond to the order.  The Debtor also failed to respond to the court's order of May
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26, 1992, requiring a schedule of assets and liabilities to b e filed with the court.

Subseque ntly, Mrs. Yo unger, ha ving  difficulty tr acing Debtor 's assets, petitioned the court

to issue an order for M r. Younger's apprehension in order to compel his attendance at the

2004 examin ation.  See Order sign ed by United  States Distric t Court Judge John F . Nangle

directing Debtor's apprehension filed June  16, 1992 , and attached as Gov ernment's Ex hibit

"I" to the Application for Allowance of Administrative Expenses and Assessment of Fees.

Debtor was mailed, on or about May 3l, 1992, a notice of commencement of bankruptcy case

listing the required meeting of creditors as June 22, 1992.  Debtor received actual notice of

the bankruptcy proceedings, and nevertheless failed to appear at the creditors' meeting

scheduled in June .  See generally Matter of Younger, supra, slip op. at 7-9.  Debtor was

arrested on or about June 25, 1992, when a United States Magistrate Judge in Jacksonville,

Florida, issued an o rder requiring the Un ited States M arshal to return Debtor to Savannah.

See Exhibit "J" to the Government's Application.

Debtor was brought to this jurisdiction and attended a Rule 2004

examination on June 27, 1992.  However, he refused to answer any questions c oncerning  his

estate citing his privilege against self incrimination.  Therea fter, Mrs. Younger sought and

obtained a determination that granted Debtor immunity from prosecution pursuant to 11

U.S.C. Section 344.  He was thereafter ordered to respond and continued to refuse.  He

remained incarcerated  during the p eriod of his re fusal to testify.  Ultimately, he was cited

for contempt for his failure and refusal to testify after the grant of immunity, found by the

United States District Court to be in conte mpt, and  incarce rated.  See Exhibit "K" P laint iff's

Brief in Response to Motion to Dismiss Adversary Proceeding No. 92-4156.  He remains in
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federal custody despite  repeated advice that he would be released in the event his testimony

was given as ordered.

At some point in this long process Debtor became ill and was hospitalized

with heart problems.  He underwent surgery while in the custody of the United States

Marshals Service pu rsuant to the B ankruptcy Rule 2005 o rder.  Later he developed gall

bladder pro blems and  surgery was p erformed to  correct that p roblem as w ell.

The claim asserted by the United  States M arshals Serv ice in this proceeding

is for repayment of the expenses incurred for Debtor's arrest, custody, and medical treatment

while in custody.  The Service seeks allowance of its claim in the amount of $111,854.45

for these expenses as a claim entitled to administrative priority pursuant to 11 U.S.C. Section

503(b)(1)(A) which provides in relevant p art:

(b)  After notice and a hearing, there shall be allowed
administrative expenses . . . including--

(1)(A) the actual, necessary costs and expenses of
preserv ing the e state . . . . 

The United States contends that all the expenses incurred are actual and

necessary costs to preserve the estate under these facts where a contemptuous debtor who

has concealed evidence concerning his assets has forced a creditor to invoke the most

coercive methods available to force debtor to comply with the dictates of federal law.  But

for the order to incarcerate Debtor he clearly would never have made an appearance or



     1 In actuality it is unknown whether Debtor has any other creditors since he has never filed schedules or
testified conc ernin g his fin ancia l affai rs.  See Transcript o f Exam ination of  Debtor filed  July 17, 19 92.  If, in fact,
there are other creditors Mrs. Yo unger's share of the estate would be diluted and allowance of this or any other
administrative expense  would  reduce her ultimate re covery pro -rata rather than  dollar-for-do llar.  For purpo ses of this
order reference to Mrs. Younger shall be deemed to include other creditors who are hereafter identified.
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voluntarily complied with any legal obligations related to this case.  But for his incarceration

Debtor would have been free to secrete himself and freely transfer and conceal his assets.

During the pendency of this case nearly $400,000.00 of Debtor's assets have, in fact, been

obtained by and are presently held by the Trustee.  On these facts the United States argues

that administrative expense priority is warranted as these cos ts were necessary to preserve

the estate or alternatively, to the extent that no  specific ben efit can be sh own, are a llowable

under Eleventh  Circuit authority which accords priority to certain post-petition expenses not

expressly listed in Section 503.

Mrs. Young er contend s that, as to all or most of the expenses and

particularly the medical expenses, they are post-petition expenses that benefit the Debtor

personally and not the estate and should be classified as post-petition debts incurred by

Debtor that will  not be d ischarged.  Obviously, allowance of these expenses will deplete the

estate presently worth $400,000.00 from which Mrs. Younger can be paid by an additional

$111,854.45.  Since her claim alone exceeds $900,000.00 she cannot be paid in full from

funds in the Trustee's hands - thus, any allowance of administrative expense for these items

reduces do llar  for  dol lar  her  ult imate recovery.1

The perversity of this case is that in truth neither Mrs. Younger nor the

United States shou ld be pena lized for the costs arising out o f Debtor's co nduct which is so
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contemptuous and reprehensible to be beyond words.  Unfortunately, however, that cost

must be borne by one or the other o f them unles s and until  additional assets are recovered

or post-bankruptcy collection efforts succeed where bankruptcy law has failed.  The parties

agree that this is a case of first impression on which neither side has found controlling

authority.  Thus, there is no precedent eithe r for allowing or denying the relief sough t.

In making this determination it is clear that the allo wance o f such claims  is

an area where the  court is a ccorde d broad  discretio n.  See In re Butcher, 108 B.R. 634, 636

(E.D.Tenn. 1989).  Clearly an expense such as this is not expressly enumerated in the statute.

Howeve r, "the use of the word ’including’ as the last word in the lead-in sentence of Section

503(b) . . . is not limiting.  A court might well conclude that there are to be allowed as

administrative expense claims not necessarily precisely covered by the provisions of Section

503(b)."  Collier at 503-17.  The Eleventh Circuit has cited Collier with approval and h eld

that the express items listed in Section 503 are not limiting.  As Collier notes, the Code

makes no attempt

to enumerate  specifically all of the potential items of
expense which could constitute "the actual, necessary costs
and expenses  of prese rving the estate"  . . . . 

3 L.King, Collier on Bankruptcy, ¶503.04[1][a][i] at 503-19 (15 th Ed. 1991).

The latest interpretation of Section 503(b) of the Bankruptcy Code by the

Eleventh  Circuit is found in In re N.P. Mining Co., Inc., 963 F.2d 1449 (11th Cir. 1992).
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The precise issue before the court was whether and for how long post-petition, punitive,

non-tax penalties can be accorded administrative expense status under Section 503(b ).

Recognizing the federal policy of requiring tru stees to ope rate an estate in  compliance with

state law, the court held that punitive, civil penalties assessed post-petition against a Chapter

11 debtor as punishment for environmental violations qualified as administrative expenses

to the extent they were incurred as consequences o f mining operations while debtor's strip

mining  business was  still opera ting.  Id. at 1453.

In reaching its holding, the Eleventh Circuit emphasized the inclusive nature

of the language in Se ction 503(b):

The legislative history of Section 503(b), as well as the
legislative history of other relevant sections of the
Bankruptcy Code, is silent regarding the treatment of
punitive postpetition p enalties.  It is clear from the face of
the statute, how ever, that exp enses not explicitly listed in
Section 503(b) can receive administrative-expense status
in one of two w ays, either as a non listed "actual,
necessary"  expense of preserving the estate under
503(b)(1)(A) or as a nonlisted administrative expense
und er 503(b) in ge neral.  E ither w ay, there is room in the
statute for courts to accord adm inistrative-expense priority
to postpetition expenses, and courts have given this status
to certain categories of postpetition claims that are not
explicitly listed in the s tatute.  

963 F.2d at 1 452.  See also In re Allied Mechanical Services, Inc., 885 F.2d 837  (11th Cir.

1989) (where the court held  that, notwithstanding the  legislative silence under Section

503(b), the United States was entitled to administrative expense priority on its claim in
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Chapter 7 liquidation for interest accrued on tax liability incurred while debtor was operating

under Chapter 1 1 reorganization).

In N.P. Mining, supra, the Eleventh Circuit rejected a narrow interpretation

of Section 503(b)(1)(A) and expressly found that administrative expenses could be awarded

based upon other policy considerations, without a specific  finding that there was a

measurab le benefit to the estate.  N.P. Mining at 1454.  In doing so the court allowed as

administrative expenses punitive civil fines for environmental violations incident to the

operation of a business above and beyond any clean up costs and in the absence of any proof

that any of the viola tions constituted  a health  hazard  or imminent risk to  public s afety.  

While  Mrs. Younger's counsel argues that the outcome in N.P. Mining

turned on the fact that the fines were incidental to the operation of a business, and  therefore

is not controlling, I find the rationale of N.P. Mining to be broader.  The court  recognized

that policies other than benefit to or preservation of the estate operate to confer

administrative expense priority.  It found Congress' intent to be that "first priority claims

include claims other than those that serve to preserve the bankruptcy estate."  Id. at 1456.

Because of the policy established in 28 U.S.C. Section 959(b) the Eleventh Circuit ruled that

the fines were  allowable  administrative  expenses even though the result would  be to deple te

the estate.

I conclude that the expenses at issue  are entitled to  administrative expense

priority for two reasons:  First, I find the expenses and costs were necessary and have served
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to preserve the estate.  By his conduct Debtor clearly could be expected to conceal and

transfer assets.  His incarceration, after refusal to abide by the Code requirements for

disclosure and specific court orders to testify, guarantees his inability to conce al himself and

substantially restricts his  ability to transfer or conceal his assets.  Absent his incarceration

it is obvious that Debtor would have engaged in conduct that would dissipate the estate.

While  the monetary benefit may be incapable of exact quantification the existence of b enefit

is undeniab le.  Certainly this cred itor expected  that a benefit would accrue from the actions

taken in her behalf and should not now be heard to complain that the benefits are

"hypothetical and highly speculative" particularly when she could at any time prior to the

adjudication that Debtor was in conte mpt hav e moved the court to release De btor.  See page

5 of M rs. Younger's  Brief filed May 18, 1993.  Having failed to do so, and thus continued

the accrual of these expenses it is highly inconsistent to complain of "purported benefits" of

the expenses in curred  by the M arshals S ervice.  

Second, even if necessity to preservation of the estate is in question I find

that the ultimate  power to incarcerate a debtor under Bankruptcy Rule 2005 for the purpose

of guaranteeing his appearance at a Ban kruptcy Rule 2 004 exam ination and  thereafter to

attempt to coerce his compliance with federal law is of such critical importance to the

viability of the bankruptcy process that the costs incident to that incarceration are no less

deserving of priority classification than the costs incident to operating a business.  See

generally  Reading Co. v. Brown, 391 U .S. 471 , 88 S.C t. 1759, 1766-67 (1968).  These

expenses should not be borne by the United States.  It incurred these expenses not as a

volunteer but as the result of a court o rder sough t by a private litigant, a c reditor who



     2 While in practice Mrs. Younger, as the largest creditor, may bear the brunt of this expense it is because
of her status as a creditor not because she initiated the action.

     3 See DeShaney v. Winnebago County Dept. of Social Services, 489 U.S. 1 89, 109  S.Ct. 998 (1 989).
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expected or hoped to reap a benefit  from utilizing the procedure.  However, these expenses

should not be borne by a petitioning creditor alone but by the creditors as a group for whose

benefit the estate is administered.2

Finally,  the expenses are not su bject to disallowance as  unn ecessary.

Contrary to the assertions of Mrs. Younger's counsel that they were incurred for the

"personal well-being  of the debtor" I find that they were not incurred principally for that

reason.  Instead, medical services w ere rendere d pursuan t to the gove rnment's respo nsibility

toward individuals in custody to provide necessary medical care3 and pursu ant to the

creditors' desire to con tinue, even a fter Debtor 's health cond ition was known, to  maintain

Debtor in custody as a tool to secure his cooperation.  That Debtor may incidentally have

benefitted does not alter the fact that the motivation for the incarceration w as not altruistic

on the cred itors' or the M arshals Serv ice part.

For the foregoing reasons, I hold that the expenses incurred by the United

States Marshals Service in  the amoun t of $111,854.45 are a llowed and entitled to

administrative expense priority pursuant to 11  U.S.C. Section 503(b)(1)(A).

                                                        
Lamar W . Davis, Jr.
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United States Bankruptcy Judge

Dated at S avannah , Georgia

This        day of June, 1993.


